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Present:

25th day of February ,2022

MONEY SUIT NO. 01 of 2021

Md. Nephib Uddin Ahmed,

S/o Sofi Uddin Ahmed,

Village- No. 2 Solahola,

P.O.- Sootea, P.S.-Sootea,

District-Biswa nath/ Assam

1. Sri Bhrigu Kumar Saikia

Sio Late Gajen Saikia,

Village-Murhadol,

P.O.-Salaguri, P.S.- Jamuguri,

D istrict-Son itpur, Assam.

IN THE COURT OF THE MUNSIFF, BISWANATH CHARIALI

Tintina Devi Hazarika, A.J.S,

Munsiff,

Biswanath Chariali

...,.Plaintiff

Vs.

t^t;"o k*i &l...a;rl*
Mun,riff

Biswanath ehariali



Meney surt No,Q1 of 2021
Neohib Ugldrn:qh,med ,verq,u.g Bi:rrrqu Kunat.5.q1k1a Q {nr.

2. Md. Haidar Hussain,

C/O- Nayeb Ali, 
:

Village- Chobaguri (Sowaguri),

P.O.- Biswanath Ghat,

P.S. Biswanath Chariali,

D istrict- Biswa nath /Assa m

This is a suit for recovery of Rs. Rs. 1,20,000/- (Rupees

One Lakh Twenty Thousand) only and interest.

And the suit came up for final hearing on L4.02.2022 in presence of

following advocates:-

For the Plaintiff

For the Defendants

: Parash Hazarika

: Bipul Das

]UDGMENT

THE CASE OF THE PLAINTIFF

1, Case of the plaintiff in substance is that plaintiff and

defendant having cordial relationship, the defendant

approached the plaintiff seeking a loan amounting to Rs.

1,30,000/- (Rupees One Lakh Thirty Thousand) only for a

duration of 2 (Two) months i.e. on or before 26.It 2017. The

Plaintiff did lend the said sum and accordingly an agreement

was entered into between both the parties. The agreement

was executed on non-judicial stamp paper of Rs. 201-

(Rupees Twenty) only dated 26.09 .2AL7. The agreement was
Aui d/qw;t,*



Nuph,b uddin Ah#ffii*k-ffiffi s:rha & A!-r,

signed by both the parties, in presence of competent

witnesses. It was registered vide Sl. No. 4820 dated

26.09.2A17 and notarized by t',taba:Kanta Ozah, in the Office

of Notary, Biswanath Chariali. In clause no.4 of the

agreement mentioned hereinabove, it was specifically

incorporated that the motor vehicle namely Mahindra Maximo

Mini Van of the defendant, bearing registration no. AS12-AC

6624, Chassis No. MAtFC2MCRG6D34015 and Engine No.

MCG6D|B39B be kept in care and custody of the Plaintiff.

Conversely, instead of handing over the aforesaid vehicle, aS

per the terms of the agreement, the defendant kept the

motor vehicle with himself.

2. On expiration of the stipulated period of two months, the

defendant did not return the loan amount even after making

Several requests. Finding no other alternative, when the

plaintiff lodged FIR against the defendant on 09.03.2020. On

07.07.2A20, the defendant himself paid a sum of Rs.

10,000/- (Rupees Ten Thousands) only in regards to the loan

amount payable by him, Receipt was issued by the Plaintiff

against the payment and the defendant assured to repay

back the reaming sum at the earliest and requested not to

proceed with the criminal case.

&a;"o &!^4- f{t*;u"-
Munsiff

Bisr,lnanatir C i':.i ;'ieli
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3. Not much to the expectation of the Plaintiff, in the month of

September, 2020, the motor vehicle mentioned hereinabove

was taken away by the police. The Plaintiff was told that the

Proforma defendant had Haider Hussain had filed FIR against

the defendant, alleging misappropriation of the said vehicle.

Inspite of making several attempts to reach out to the

defendant, the latter kept on avoiding the Plaintiff.

4. As such the instant suit has been filed for realization of

remaining Rs. t,20,A001- (Rupees One Lakh Twenty

Thousand) only from the defendant and interest from

26.1I.2017 till rea lization.

5. The defendant on receiving Summons did not turn up and

the case proceeded ex-parte against the defendant vide

order dated 26.10.2021.

POINTS FOR DETERMINATION

6. The court has gone through the evidence on record including

the documents relied on and also has heard the learned

counsel for the plaintiff and for determination of the suit, the

following points are formulated for determination:-

i. Whether the plaintiff had given on loan a sum of Rs. 1,30,000/-

(Rupees One Lakh Thirty Thousand) only to the defendant on

fi*u^ 0n, dlon*^t*-,
Munsiff
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lu"oh,b uuarn Rh,ffiff*Hffffi s"rr.iu a Rnr.

26.09.2017 with a promise by the defendnat to return the same

within two months i.e. on or before 2G.t1,.2Afl?

ii. Whether the plaintiff is entitleO to recover the said amount of

loan from the defendant?

iii. Whether the Plaintiff is entitled to the relief as claimed in the

plaint?

EVIDENCE ADDUCED BY THE PLAINTIFF

7. The plaintiff to prove his case examined three witnesses and

out of which PW-1 is the plaintiff and he submitted his

examination in chief through affidavit reproducing the

contentions of the plaint. PW- 1 further exhibited the

following documents:-

Exhibit 1: agreement dated 26.09.2017

Exhibit 1(1): Signature of the P.W,1 (PlaintifQ

Exhibit 1(2): Signature of the P.W.1 (Plaintiff)

Exhibit 1(3): Signature of the P.W.1 (Plaintiff)

Exhibit 1(4): Signature of Defendant

Exhibit 1(5): Signature of Defendant

Exhibit 1(6): Signature of Defendant

Exhibit 1(7): Signature of Witness, Rahit Ahmed

Exhibit 1(B): Signature of Witness, Amir Hussain

B, P.W.2, Islamuddin Ahmed, P.W,3, Yusuf Ali, P.W .4, Nesim

Ali, P,W.S, Probin Thakur submitted evidence in chief through

affidavit supporting the contents of the plaint in all material

details that the plaintiff that having acquaintance with the

defendant and on being requested,, he paid Rs. 1,30,000/-

d^*;,^,t,
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(Rupees One Lakh Thirty Thousand) only to the defendant on

26.49.20L7 in presence of the witnesses.

:

DISCUSSION, DECISIONS AND REASONS FOR SUCH

DECISION

9, For the sake of brevity points for determination no (i), (ii)

and (iii) are taken up for discussion together.

10. The court would first begin with through perusal of Exhibit

1. Having carefully perused the Exhibit 1 it appears that

although it is titled as "Agreement", but the court finds it is

more in the nature of promissory note, as there is nothing

therein which alludes to an agreement.

11. The term promissory note has been defined in Section 4 of

the Negotiable Instrument Act, 1881, and thus it comes

under the purview of negotiable instrument as defined

under Section 13 of Negotiable Instrument Act 1881.

L2. Now, in the backdrop of the foregoing discussion with

regard to the nature and ingredients of a promissory, the

court has meticulously examined the document in question,

that is, Exhibit 1. It appears on examining Exhibit 1 that

the defendant as borrower supposedly acknowledges that

t*no aua' fle/rreal.a.
Mun.siff
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he had a sum of Rs. 1,30,000/- (Rupees One Lakh Thirty

Thousand) only and the recital therein contains an

unconditional promise that the Oefendant shall return the

said sum of Rs. 1,30,000/- (Rupees One Lakh Thirty

Thousand) only to the plaintiff within two months i.e. on or

before 26.LL.2AL7. Situated thus, Exhibit 1 appears to be

in the nature of a promissory note as described in

illustration (b) of Section 4 of the Negotiable Instrument

Act, as it acknowledges a debt of Rs. 1,30,000/- (Rupees

One Lakh Thirty Thousand) only on the part of the

defendant and he will repay the said amount within 2

months from the date of its execution.

It is trite law that facts admitted need not be proved. The

plaintiff has admitted that he has received a sum of Rs. Rs.

10,000/- (Rupees Ten Thousands) only and as such Rs.

1,20,000/- (Rupees One Lakh Twenty Thousand) only was

payable by the defendant. Hence the same need not be

proved.

One of the prominent modes of proving a document is to

examine the person or persons in whose presence the

document was written or signed, or the person or persons

acquainted with the handwriting or signature of the person

alleged to have signed or written the document.

14.

ff^^nr^ dJ^xdl. ,A-;
U*::.it/r
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Money suit No.01 of 2021
Neohib Uddin Ahmed versus Bhriou Kumar Saikia & Anr.

15. Coming back to the case in hand, the initial burden is on

the plaintiff to prove the Exhibit 1:, To discharge the same,

the plaintiff has examined four witnesses apart from

herself. From the body of Exhibit 1, it appears that two

persons had allegedly signed the same as witnesses,

namely Rahit Ahmed and Amir Hussain. Also from bare

perusal of Exhibit 1 it is apparent that the scribe of the

document is neither the attesting witnesses nor the plaintiff

witness. P.W.2, Islamuddin Ahmed, is the elder brother of

the plaintiff. P,W,3, P.W.4 and P.W.5 have avowed to have

known both the plaintiff and defendant. There is no

mention of their relationship with the plaintiff. It appears

they are independent witnesses. On reading and reading

the evidence of Plaintiff witnesses, none of the witness has

affirmed to have remained personally present at the time

of execution of Exhibit 1. P.W.2, P.W.3, P.W.4 and P.W.5

have averred in their evidence on affidavit that it was true

to the best of their knowledge, belief and information that

an agreement was entered into between the plaintiff and

the defendant which was signed in presence of competent

witnesses and registered vide Sl. No. 4B2A dated

26.09.2017 wherein the defendant had promised to return

loan of Rs. 1,30,000/- (Rupees One Lakh Thirty Thousand)

only to the Plaintiff on or before 26.LL.2AU. And in return

ffffi" [*,' 6{hu.ta,

i,ltnsifl'
Bisw-, ,l fhori;tj
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Money suit No.01 of 2021
Neohib Uddin Ahmed versus Bhriou Kumar Saikia & Anr.

the defendant would keep his motor vehicle

Mahindra Maximo Mini Van of the defendant,

registration no. AS12-AC 
'' 

6624, Chassis

being

bearing

MA1FC2MCRG6D34015 and Engine No. MCG6D1B39B

kept in care and custody of the Plaintiff. Thus, although

witnesses have corroborated each other but none of

them can be said to be witnesses to the execution of

Exhibit 1.

No.

be

the

the

the

Section 69 of the Evidence Act provides that if no attesting

witness can be found, it must be proved that the

attestation of at least one attesting witness is in his

handwriting and that the signature of the person executing

the document is in the handwriting of that person.

Thus, Section 69 of the Evidence Act requires proof of (1)

the signature of atleast one witness and (2) the signature

of the person executing the document. In the case in hand,

the plaintiff has not examined the Rahit Ahmed and Amir

Hussain to prove the contents or execution of the

document.

Thus going by the scheme of the Indian Evidence Act,

LB72 vis a vis the various modes of proof of documents, it

is seen that the plaintiff has failed to prove that the

defendant had executed the Exhibit 1 as he has failed to

prove the signature of the defendant and has also failed to

adduce evidence of witnesses to the transaction. As

t7.
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already discussed, the initial burden was on the plaintiff to

prove the execution of Exhibit 1, on 26.09.2017 and also

proved the fact of handing over of Rs. 1,30,000/- (Rupees

One Lakh Thirty Thousand) only to the defendant on that

day and subsequent default of the defendant to repay the

said sum, which led to the institution of the suit. This prime

aspect cannot be overlooked whilst pre-pondering on the

probability that the defendant has indeed defaulted in

repayment of a loan due to the plaintiff.

18. Consequently point nos. (i), (ii) and (iii) are decided in the

negative against the Plaintiff.

19. The conclusion thereof is that the suit in hand is liable to

be dismissed and the plaintiff is not entitled to any of the

reliefs prayed for.

ORDER

20. The Suit is dismissed on merits.

21. No cost is imposed in view of the facts and circumstances

of the case.

22. Prepare a decree accordingly.

23. The suit is disposed of accordingly

Given under my hand and seal of this court on this 25h day of

February, 2A22.

{rtu e-; cJ'l'*,;l'.,
(Tintina Devi Hazarika)

Munsiff,

Biswanath Chariali. .hi .:.i/t
l't: -. -. : -irEiii' -, r'-il, v! 'wtur'
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APPENDIX

PLAINTIFF WITNESSES

P.W.1

P.W.2

P.W.3

P.W.4

P.W,5

PLAINTIFF EXHIBITS

:
Nephib Uddin Ahmed @ Nekib Uddin Ahmed

Islamuddin Ahmed

Yusuf Ali

Nesim Ali @ Nesimuddin Ali

Probin Thakur

Exhibit 1

Exhibit 1(1) to 1(3)

Exhibit 1(4) to 1(6)

Exhibit 1(7) to 1(B)

DEFENDANT WITNESSES : None

DEFENDANT EXHIBITS : NIL

Written agreement dated, L4.12.2021

Signatures of Plaintiff

Signatures of Defendants

Signatures of Witnesses

&,rth^ pr*; &,6,:r,.,
(Tintina Devi Hazarika)

Munsiff,

Biswanah Chariali- lluwi{f
Bisrnansiir ih,:;i:li


